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STATE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE, SC.

TOWN OF EAST GREENWICH, RHODE
ISLAND

Plaintiff,

V.
5

C.A. N0.

RHODE ISLAND STATE LABOR
RELATIONS BOARD, by and through

its Chairman, WALTER J. LANNI, and

its Members, MARCIA B. REBACK,
ALBERTO APONTE CARDONA,
KENNETH B. CHIAVARINI, ARONDA R.

KIRBY, DEREK M. SILVA, and SCOTT G.
I

DUHAMEL; and EAST GREENWICH FIRE
i

FIGHTERS ASSOCIATION LOCAL 3328,
I

I.A.F.F., AFL—CIO, by and through,
.

WILLIAM PERRY, in his official capacity as

President of the EAST GREENWICH FIRE
FIGHTERS ASSOCIATION LOCAL 3328,

I.A.F.F., AFL—CIO, and MATT HOWARD,
in his official capacityas Secretary of the

EAST GREENWICH FIRE FIGHTERS
ASSOCIATION LOCAL 3328, I.A.F.F.,

AFL—CIO,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

INTRODUCTION

The Town of East Greenwich, Rhode Island (the “Town”) brings this action seeking

interlocutory appellate and injunctive relief to stop the Rhode Island State Labor Relations Board

(“Labor Board”) from prosecuting certain administrative proceedings against the Town that have

been plagued by substantial, multi-layered digressions of the Rhode Island Ethics Code and

fundamental principles of due process resulting from improper relationships that exist between

the Labor Board and the attorneys for the East Greenwich Firefighters Association, Local 3328,
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I.A.F.F., AFL—CIO (the “Union”). Specifically, the Union’s legal counsel also serves as legal

counsel to Labor Board Member Derek Silva in his capacity as President 0f the Providence Fire

Fighters Union, Local 799 of the IAFF. The Rhode Island Ethics Commission has issued an

Advisory Opinion warning Member Silva that he is “prohibited . . . from participation as a

member of the [Labor Board] in matters . . . for Which . . . legal counsel for Local 799 appears 0r

”1
presents evidence or argument. Despite this ethical prohibition and without disclosing this

conflict t0 the Town, the Labor Board has knowingly permitted its conflicted Member to

participate, deliberate and cast votes on critical decisions that have directly benefited his own

legal counsel and the Union and that have irreparably harmed the Town. Moreover, upon

information and belief, legal counsel t0 the Labor Board is associated with a law firm that serves

as legal counsel for Rhode Island State Association of Firefighters ("RISAFF") and the

International Association of Firefighters ("IAFF"). These undisclosed conflicts have resulted in

numerous clear and direct Violations of the State Ethics Code and the Labor Board’s own Rules

and Regulations, and they are inimical to the principles of due process to which every

administrative agency must strictly adhere.

As a result, all pending unfair labor practice proceedings in Which Labor Board Member

Silva and the Labor Board’s counsel have participated are irreparably tainted by knowing and

willful violations of due process. fi Stivers V. Pierce, 71 F.3d 732, 746-48 (9th Cir. 1995)

(“Whether actual or apparent, bias 0n the part of a single member of a tribunal taints the

proceedings and violates due process”). Immediate judicial intervention is necessary to stop this

unethical abuse 0f process.

1 E R.I. Ethics Commission Advisory Opinion No. 201 8-27 attached hereto as Exhibit A.
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PARTIES

1. Plaintiff, Town of East Greenwich is a municipal body politic and corporate

Within, and governmental subdivision of, the State 0f Rhode Island and is a proper party to file

this action.

2. Established by the Rhode Island Labor Relations Act, R.I. Gen. Laws § 28-7-4,

and pursuant to R.I. Gen. Laws § 28-7-1 1, the Labor Board is supposed t0 be an independent,

administrative board within the Rhode Island Department 0f Labor and Training that has

authority to sue and be sued in its own capacity.

3. Upon information and belief, Walter J. Lanni is a Rhode Island resident. The

Labor Board holds him out as its Chairman, and the Town is suing him in his official capacity.

4. Upon information and belief, Alberton Aponte Cardona, Kenneth B. Chiavarini,

Aronda R. Kirby, Marcia B. Reback, Scott G. Duhamel, and Derek M. Silva are Rhode Island

residents. The Labor Board holds each of them out as members of the Labor Board, and the

Town is suing them in their official capacities.

5. Upon information and belief, the East Greenwich Fire Fighters Association Local

3328, IAFF, AFL—CIO (the “Union”) is an unincorporated association. Although the Union had

previously been incorporated, the State of Rhode Island has revoked the Union’s articles 0f

incorporation.

6. The Union is a labor organization, and it is presently certified as the exclusive

bargaining agent for all permanent employees of the Town’s Fire Department except for the Fire

Chief and the Deputy Fire Chief.

7. The Town names the Union as a defendant in this action in accordance with R.I.

Gen. Laws § 9-2-12, which authorizes any action or other civil proceeding against an
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unincorporated association by naming the President and Secretary 0f the unincorporated

association in their official capacities.

8. Upon information and belief, William Perry is the President of the Union.

Defendant Perry is named in his official capacity as President of the Union.

9. Upon information and belief, Matt Howard is the Secretary of the Union.

Defendant Howard is named in his official capacity as Secretary of the Union.

10. As Defendants Perry and Howard are sued in their official capacities as officers 0f

the Union, and they are named solely to conform to the requirements 0f R.I. Gen. Laws § 9-2-12,

the Town shall refer t0 them collectively in this Complaint as the “Union.”

JURISDICTION AND VENUE

11. The Superior Court has jurisdiction over the subj ect matter of this action pursuant

t0, infl fl, R.I. Gen. Laws §§ 9-30-1 e_t m, § 42-35-15, § 8-2-13, and § 8-2-14.

12. Venue in this matter properly rests in Providence County pursuant t0 R.I. Gen.

Laws § 9-4-3. w
Labor Board Member Silva’s Appointment and Ethical Obligations

13. According to the Labor Board’s official website, Labor Board Member Silva was

appointed to the Labor Board by Governor Gina Raimondo effective February 15, 201 8.

14. At the time of his appointment to the Labor Board, Mr. Silva served as the Vice

President and Legislative Agent 0f the Providence Fire Fighters Local 799 0f the International

Association of Firefighters, AFL-CIO (hereafter, “Local 799”). Labor Board Member Silva has

since been elected to serve as the President of Local 799, and he currently holds that position.

15. A11 members 0f the Labor Board, including Labor Board Member Silva, are
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subject t0 the Rhode Island Code 0f Ethics.

16. On May 15, 201 8, the Rhode Island Ethics Commissions issued Advisory

Opinion No. 201 8-27 concerning Mr. Silva explaining his ethical obligations as a member of the

Labor Board. E Exhibit A.

17.

18.

opined:

19.

In Advisory Opinion N0. 201 8-27, the Rhode Island Ethics Commission opined:

“It is the opinion 0f the Rhode Island Ethics Commission that the Petitioner [Mr.

Silva], a member ofthe Rhode Island State Labor Relations Board, a state appointed

position, Who is also a Lieutenant with the Providence Fire Department, a municipal

employee position, and a Vice President and Legislative Agent for the Providence

Fire Fighters Local 799 0f the International Association of Fire Fighters, i_s

prohibited bV the Code of Ethics from participation as a member of the Rhode
Island State Labor Relations Board in matters that financially impact Providence

Fire Fighters Local 799 or for which a representative or legal counsel for Local 799

appears or presents evidence or argument.” (emphasis added).

In Advisory Opinion N0. 2018-27, the Rhode Island Ethics Commission further

“Regulation 36-14-5002 and [R.I. Gen. Laws] Section 36-14-56) require that the

Petitioner [Mr. Silva] recuse from all [Labor] Board matters that financially impact

Local 799 or for Which a representative or legal counsel for Local 799 appears or

presents evidence or argument before the [Labor] Board.”

The Rhode Island State Ethics Code, R.I. Gen. Laws § 36-14-56) states, in

relevant part: “No business associate of any person subject to this code of ethics shall represent

him or herself or any other person . . . before the state or municipal agency of which the person is

a member or by which the person is employed unless: (1) He or she shall first advise the state or

municipal agency of the nature of his 0r her business relationship with the person subj ect to this

code of ethics; and (2) The person subject to this code of ethics shall recuse him or herself from

voting on or otherwise participating in the agency’s consideration and disposition of the matter at

issue.” (emphasis added). The Ethics Commission considers a “business associate” to include

someone who has an attorney—client relationship with the member subj ect to the Ethics Code.
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E R.I. Ethics Commission Advisory Opinion N0. 2007-54 (“In prior advisory opinions, the

Commission has found that the attorney-client relationship creates a business association for

purposes of the Code.”).

Counsel t0 the Labor Board Jeffrev Kasle's Appointment and Ethical Obligations

20. Upon information and belief, the Labor Board has appointed Jeffrey W. Kasle,

Esq. ("Attorney Kasle") t0 serve as legal counsel t0 the Labor Board.

21. In 201 8, for matters before the Labor Board concerning the Town, Attorney Kasle

has served as legal counsel to the Labor Board.

22. As 0f the filing 0f this Complaint, the law firm 0f Olenn & Penza, LLP lists

Attorney Kasle as Of Counsel 0n its website.

23. As 0f the filing of this Complaint, the attorney directory maintained by the Rhode

Island Bar Association lists Attorney Kasle’s address and contact information as the law firm of

Olenn & Penza, LLP.

24. Upon information and belief, the law firm of Olenn & Penza, LLP serves as legal

counsel for Rhode Island State Association 0f Firefighters ("RISAFF") and for the International

Association of Firefighters ("IAFF").

25. Upon information and belief, the Union is a local chapter of the LAFF and a

member of the RISAFF.

26. Attorney Kasle has participated in matters involving the Town and the Union as

legal counsel for the Labor Board.

27. The Rhode Island State Ethics Code, R.I. Gen. Laws § 36-14-2(2) defines a

business associate as “a person joined together with another person to achieve a common

financial objective.” R.I. Gen. Laws § 36-14-39(a) states that “[n]0 person subject t0 this Code
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of Ethics shall have any interest, financial or otherwise, direct or indirect, or engage in any

business, employment, transaction 0r professional activity, 0r incur any obligation 0f any nature,

Which is in substantial conflict With the proper discharge 0f his or her duties or employment in

the public interest and of his or her responsibilities as prescribed in the laws of this state, as

defined in section 36-14-7.” R.I. Gen. Laws 36-14-7(a) states that “[a] person subject t0 this

Code 0f Ethics has an interest which is in substantial conflict With the proper discharge 0f his or

her duties or employment in the public interest and of his 0r her responsibilities as prescribed in

the laws 0f this state, if he or she has reason to believe or expect that . . . any business associate,

or any business . . . which the person represents will derive a direct monetary gain or suffer a

direct monetary loss, as the case may be, by reason of his or her official activity.” R.I. Gen.

Laws § 36-14-2(7) defines a “person” as “an individual 0r a business entity.”

The Labor Board’s June 26, 2018 Public Meeting

28. On June 26, 2018, the Labor Board held a public meeting t0 consider, inir fl,

the matter 0f Town of East Greenwich & East Greenwich Fire Fighters Association, Local 3328,

Case No. ULP-6220 (hereafter, “ULP-6220”).2 At the time, Attorney Elizabeth Wiens was the

attorney 0f record for the charging party in ULP-6220 — the East Greenwich Fire Fighters

Association, Local 3328 — and she also served as legal counsel for Local 799.

29. Labor Board Member Silva attended the Labor Board’s June 26, 2018 meeting,

but he did not recuse himself from the case. Instead, he actively participated in the consideration

and disposition of ULP-6220 by, inter alia, voting t0 uphold the charge filed by Attorney Wiens

2 A copy of the Labor Board’s June 26, 2018 open meeting minutes is attached hereto as Exhibit

B.
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in ULP-6220; voting to issue a complaint in ULP-6220; and voting t0 proceed to formal hearing

in ULP-6220. E Exhibit B.

30. Attorney Kasle attended the Labor Board’s June 26, 201 8 meeting in his capacity

as legal counsel t0 the Labor Board. Upon information and belief, he did not disclose the

relationship 0f his business associates at Olenn & Penza, LLP to RISAFF and IAFF at the

meeting 0r to the Town.

The Labor Board’s September 20, 2018 Formal Hearing

3 1. On September 20, 201 8, the Labor Board held a formal hearing in ULP-6220.

Attorney Wiens represented the Union at the September 20, 2018 hearing. At that time, Attorney

Wiens also served as legal counsel t0 Local 799.

32. Labor Board Member Silva attended the September 20, 2018 hearing in ULP-

6220, but he did not recuse himself from the case. Instead, he actively participated in the

consideration and disposition 0f ULP-6220 by, in_ter fit, receiving approximately 58 hearing

exhibits from Attorney Wiens 0n behalf 0f the charging party and receiving approximately 65

exhibits from the Town. Labor Board Member Silva also heard Attorney Wiens’ opening

statement; he heard arguments and counter-arguments concerning the Town’s Motion to Dismiss

the unfair labor practice charge in ULP-6220; and he heard arguments and counter-arguments

concerning the Town’s Motion to Quash a subpoena that Attorney Wiens had signed and served

in ULP-6220.

33. At the September 20, 2018 formal hearing, the Labor Board also ordered full

briefing 0n the Town’s Motion t0 Dismiss and Motion to Quash, and it held both motions for

further consideration.
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34. Attorney Kasle attended the Labor Board’s September 20, 2018 formal hearing in

his capacity as legal counsel to the Labor Board. He did not disclose the relationship of his

business associates at Olenn & Penza, LLP to RISAFF and LAFF at the formal hearing.

The Labor Board’s October 16. 2018 Public Meeting

35. On October 16, 201 8, the Labor Board held another public meeting to consider,

infi $1, the pending motions in ULP-6220.3 At that time, Attorney Wiens was still the

attorney 0f record for the charging party in ULP-6220, and she also served as legal counsel t0

Local 799.

36. Labor Board Member Silva attended the Labor Board’s October 16, 2018 public

meeting, but he did not recuse himself from consideration of matters concerning ULP-6220.

Instead, Labor Board Member Silva deliberated 0n and voted to deny the Town’s Motion t0

Quash in ULP-6220. Labor Board Member Silva also deliberated on the Town’s Motion t0

Dismiss ULP-6220, after which he voted t0 deny the Town’s Motion t0 Dismiss With respect t0

Paragraphs 5, 6, 14, and 19 of the charge, and he voted t0 defer t0 arbitration with respect to

Paragraphs 6, 25, 27 and 28 of the charge.

37. At their October 16, 201 8 public meeting, the Labor Board also went into closed

executive session t0 discuss and deliberate on the matters 0f Town of East Greenwich & East

Greenwich Fire Fighters Association, Local 3328, Case N0. ULP-6226 (hereafter, “ULP-6226”)

and Town of East Greenwich & East Greenwich Fire Fighters Association, Local 3328, Case N0.

ULP-6227 (hereafter, “ULP-6227”). At the time of the meeting, Attorney Elizabeth Wiens was

the attorney of record for the charging party — the East Greenwich Fire Fighters Association,

3 A copy of the Labor Board’s October 16, 2018 open meeting minutes is attached hereto as

Exhibit C.
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Local 3328 — in both ULP-6226 and ULP-6227, and she also served as legal counsel for Local

799.

38. Labor Board Member Silva attended the Labor Board’s closed executive session

at the October 16, 2018 meeting, but he did not recuse himself from either ULP-6226 or ULP-

6227. Instead, he actively participated in the consideration and disposition of both ULP-6226

and ULP-6227 by, m $1, voting t0 uphold the charges filed by Attorney Wiens in ULP-6226

and ULP-6227; voting t0 issue a complaint in ULP-6226 and ULP-6227; and voting to proceed

t0 formal hearing in ULP-6226 and ULP-6227.

39. Attorney Kasle attended the Labor Board’s October 16, 201 8 public meeting in

his capacity as legal counsel to the Labor Board. Upon information and belief, he did not

disclose the relationship 0f his business associates at Olenn & Penza, LLP to RISAFF and IAFF

at the meeting.

The Labor Board’s October 30, 2018 Formal Hearing

40. On October 30, 201 8, the Labor Board continued its formal hearing in ULP-6220.

Upon information and belief, although Labor Board Member Silva was not in attendance, he had

not formally recused himself from the case.

41. At the commencement of the formal hearing, the Labor Board’s Chairperson

instructed Attorney Wiens t0 proceed With the Union’s case in chief.

42. Prior to the Union’s first Witness taking the stand, the Town informed the Labor

Board that it had become aware that Attorney Wiens served as legal counsel for Local 799, and

the Town provided the Labor Board with Advisory Opinion 2018-27, which stated that Labor

Board Member Silva “is prohibited by the Code 0f Ethics from participation as a member of the

[Labor Board] in matters . . . for Which . . . legal counsel for Local 799 appears 0r presents

10
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evidence 0r argument.” E Exhibit A. The Town argued that the entire proceeding was tainted

by Labor Board Member Silva’s unethical participation and that it should therefore be dismissed.

43. After the Town discovered this conflict and presented it to the Labor Board,

Attorney Wiens disclosed her relationship with Labor Board Member Silva, and she confirmed

that she, in fact, currently served as legal counsel t0 Local 799.

44. The Labor Board’s Chairperson then told everyone in attendance to leave the

hearing room except for the Labor Board’s Administrator, the Labor Board’s legal counsel, and

the four Labor Board members that were in attendance — Chair/Member Lanni, Member

Cardona, Member Chiavarini, and Member Kirby. The Labor Board then closed the hearing

room door and convened in an executive session meeting Without taking an “open call” vote and

Without having first properly notified the public at least 48-hours in advance of the meeting that

the Labor Board may convene into a closed, executive session meeting as required by the Rhode

Island Open Meetings Act (“OMA”).

45. After concluding the executive session, which lasted approximately twenty

minutes, the Labor Board ordered the parties back into the hearing room, and the Labor Board’s

Chairperson informed the parties that the Labor Board had decided t0 proceed With the formal

hearing notwithstanding Labor Board Member Silva’s ethical prohibition. Although the Labor

Board appears to have made this decision in its closed, executive session meeting, the Labor

Board did not disclose the details of any votes taken during the executive session When it

reconvened into its open session meeting as required by the OMA.

46. Attorney Kasle attended the Labor Board’s October 30, 2018 formal hearing in

his capacity as legal counsel to the Labor Board. He did not disclose the relationship of his

11
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business associates at Olenn & Penza, LLP to RISAFF and LAFF at the formal hearing prior to or

after the Labor Board convened in executive session.

47. Faced with the dilemma 0f having t0 proceed in a formal hearing before an

ethically conflicted agency, the Town requested leave to commence judicial proceedings to

enjoin the Labor Board from proceeding with ULP-6220. The Labor Board allowed the Town’s

request and adj ourned the hearing.

48. The Labor Board is currently scheduled to recommence the hearing in ULP-6220

0n December 11, 2018, and there are subsequent hearing dates scheduled for December 13, 2018

and February 7, 14, 21, and 28, 2019.

Count I

Administrative Appeal
(R.I. Gen. Laws § 42-35—15)

49. The Town repeats and realleges the allegations in the above paragraphs as if fully

set forth herein.

50. ULP-6220, ULP-6226 and ULP-6227 are contested cases before the Labor Board.

5 1. R.I. Gen. Laws § 42-35-15(a) states, in part: “Any preliminary, procedural, 0r

intermediate agency act 0r ruling is immediately reviewable in any case in Which review 0f the

final agency order would not provide an adequate remedy.”

52. Interlocutory relief is appropriate in ULP-6220, ULP-6226, and ULP-6227

because the administrative process has been plagued with ethical Violations and deprivations 0f

fundamental due process protections.

53. Continuation 0f the administrative process in ULP-6220, ULP-6226, and ULP-

6227 Without interlocutory relief would be futile, inadequate, and would work irreparable harm

upon the Town and its agents.

12
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54. The Town is aggrieved by the Labor Board’s preliminary, procedural and

intermediate acts and rulings in ULP-6220, ULP-6226, and ULP-6227 including, in_ter fl, its

decision to uphold the unfair labor charge, issue a complaint, and proceed to a formal hearing in

each case after Labor Board Member Silva actively participated, deliberated and voted on each

decision.

55. The Town is further aggrieved by the Labor Board’s preliminary, procedural and

intermediate acts and rulings in ULP-6220, including, inter alia, its decision deny the Town’s

motion t0 quash, its decision t0 deny the Town’s motion t0 dismiss, and its decision t0

commence and continue With a formal hearing, because Labor Board Member Silva actively

participated, deliberated and voted on each decision.

56. A review of a final Labor Board order in ULP-6220, ULP-6226, and/or ULP-6227

would not provide an adequate remedy because each case is irreparably tainted by Labor Board

Member Silva’s active participation, deliberation and voting on matters central t0 each case.

57. The Labor Board’s decisions to uphold the unfair labor practice charges and issue

complaints in ULP-6220, ULP-6226, and ULP-6227 should be reversed and vacated, and each

complaint should be dismissed with prejudice because they were issued:

(a) in Violation 0f constitutional or statutory provisions,

(b) in excess of the statutory authority 0f the Labor Board,

(c) made upon unlawful procedure,

(d) affected by other error of law,

(e) clearly erroneous in View of the reliable, probative, and substantial

evidence on the whole record,

13
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(f) arbitrary, capricious or characterized by an abuse 0f discretion, or a

clearly unwarranted exercise 0f discretion, and/or

(g) rendered by an administrative agency that lacked subj ect matter

jurisdiction over the underlying charge and Complaint.

58. The Labor Board’s decisions t0 deny the Town’s motion t0 quash, to deny the

Town’s motion t0 dismiss, and t0 continue with a formal hearing in ULP-6220 notwithstanding

Labor Board Member’s ethical conflict and prior participation, should be reversed and vacated as

each decision was made:

(a)

(b)

(C)

(d)

(e)

(f)

(g)

in Violation 0f constitutional or statutory provisions,

in excess of the statutory authority 0f the Labor Board,

made upon unlawful procedure,

affected by other error of law,

clearly erroneous in View of the reliable, probative, and substantial

evidence on the whole record,

arbitrary, capricious or characterized by an abuse 0f discretion, 0r a

clearly unwarranted exercise 0f discretion, and/or

rendered by an administrative agency that lacked subj ect matter

jurisdiction over the underlying charge and Complaint.

59. The Labor Board’s actions in ULP-6220, ULP-6226 and ULP-6227 have

prejudiced the substantial rights of the Town and their agents and are improper under the

foregoing standard articulated in Section 42-35-15(g) of the Rhode Island General Laws and the

State Ethics Code.

14
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Count II

Declaratory Judgment
(Violation 0f Open Meetings Act)

60. The Town repeats and re-alleges each of the allegations in the above paragraphs

as if fully set forth herein.

61. The Labor Board’s actions in failing t0 provide required advance notice of its

October 30, 2018, closed executive session meeting was in Violation of the Rhode Island Open

Meetings Act (“OMA”), R.I. Gen. Laws § 42-46-1, et seq.

62. The Labor Board’s actions did not comply with the OMA With respect t0 its

October 30, 2018 meeting because, inter alia, the Labor Board did not post notice 0f its meeting

at least 48 business hours in advance thereof specifying that the Labor Board may convene in

closed, executive session; the Labor Board did not take an “open call” vote prior t0 convening in

a closed, executive session meeting; the purpose 0f its closed, executive session meeting was not

a permissible subject under R.I. Gen. Laws § 42-46-5; and the votes taken during its closed,

executive session meeting were not immediately disclosed once the Labor Board reconvened in

open session.

63. The Labor Board’s violations of the OMA were knowing and willful.

64. Pursuant to R.I. Gen. Laws §§ 9-30-1 et seq., the Town asks this Court t0 declare

the respective rights, status, and other legal relations of the Town and the Labor Board

concerning the OMA.

65. A controversy exists between the Town and the Labor Board concerning the

Labor Board’s duty to follow the OMA; the Labor Board’s willful disregard of that duty; and the

effect that the Labor Board’s willful disregard of the OMA had on its duty to adhere to due

process of law as required by the Administrative Procedures Act.
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66. This Court should resolve the controversy between the Town and the Labor Board

concerning the Town’s assertion that the Labor Board must follow the OMA by issuing the

following declarations:

(a) The Labor Board violated the OMA With respect to its October 30, 201 8

meeting by failing t0 provide the required notice 0f 48 business hours in

advance 0f its October 30, 2018, closed executive session meeting;

(b) The Labor Board violated the OMA by not taking an “open call” vote prior to

convening in a closed, executive session meeting;

(c) The purpose of the Labor Board’s closed, executive session meeting 0n

October 30, 2018 was not a permissible subject under R.I. Gen. Laws § 42-46-

5; and

(d) The Labor Board violated the OMA by not immediately disclosing the votes

taken during its closed, executive session once the Labor Board reconvened in

open session.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, Town of East Greenwich, Rhode Island, respectfully requests

that this Honorable Court:

A. Enter judgment in favor of the Town on each Count of the Complaint;

B. Enter an order of declaratory relief granting each of the requested declarations in

Count II.

C. Reverse and vacate every decision and action taken by the Labor Board in ULP-6220,

ULP-6226 and ULP-6227;

D. Dismiss the Labor Board’s Complaint in ULP-6220 With prejudice;
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E. Dismiss the Labor Board’s Complaint in ULP-6226 with prejudice;

F. Dismiss the Labor Board’s Complaint in ULP-6227 With prejudice;

G. Enter a preliminary injunction and a permanent injunction enjoining the Labor Board

and its agents from proceeding With a formal hearing in ULP-6220, ULP-6226 and

ULP—6227;

H. Award the Town its reasonable attorneys’ costs and fees incurred in this action and in

defense of ULP-6220, ULP-6226 and ULP-6227; and

I. Award such other relief as this Honorable Court deems just and proper.

Dated: November 1, 2018

Respectfully submitted,

Plaintiff,

TOWN OF EAST GREENWICH,

By its Attorneys,

/s/ Timothy C. Cavazza

Timothy C. Cavazza (# 8079)

Whelan, Corrente, Flanders, Kinder & Siket, LLP
100 Westminster Street, Suite 710

Providence, RI 02903

Tel: (401) 270-4500

Fax: (401) 270-3760

tcavazza@whelancorrente.com

/s/ David M. D’Agostino

David M. D’Agostino, Esq. (# 6288)

GORHAM & GORHAM, INC.

25 Danielson Pike

North Scituate, RI 02857

Telephone (401) 647-1400

Facsimile (401) 647-1446

daviddagostino@gorham1aw.com
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Advisory Opinion 2018-27

Advisory Opinion No. 2018-27

Approved: May 15, 2018

Re: Derek M. Silva

QUESTION PRESENTED:

The Petitioner, a member of the Rhode Island State Labor Relations Board, a state appointed position, Who is

also a Lieutenant With the Providence Fire Department, a municipal employee position, and a Vice President and

Legislative Agent for the Providence Fire Fighters Local 799 of the International Association of Fire Fighters,

requests an advisory opinion regarding What limitations the Code of Ethics places upon his participation in

Rhode Island State Labor Relations Board matters involving firefighters across the state.

RESPONSE:

It is the opinion of the Rhode Island Ethics Commission that the Petitioner, a member of the Rhode Island State

Labor Relations Board, a state appointed position, Who is also a Lieutenant With the Providence Fire

Department, a municipal employee position, and a Vice President and Legislative Agent for the Providence Fire

Fighters Local 799 of the International Association of Fire Fighters, is prohibited by the Code of Ethics from
participation as a member of the Rhode Island State Labor Relations Board in matters that financially impact

Providence Fire Fighters Local 799 or for Which a representative or legal counsel for Local 799 appears or

presents evidence or argument. However, the Code of Ethics does not prohibit his participation in Rhode Island

State Labor Relations Board matters involving a different local union or its firefighter members.

The Petitioner represents that he was recently appointed t0 the Rhode Island State Labor Relations Board
(“Board”). The Petitioner explains that, by statute, the Board has seven (7) members: three (3) representatives

of labor; three (3) representatives of management; and one (1) representative of the public, and that he was
appointed t0 serve as a representative of labor. R.I. Gen. Laws § 28-7-4. He further informs that the Board’s

jurisdiction is limited t0 labor matters involving municipal, state, and quasi-state employers. Among other

things, the Board reviews claims by local union members involving unfair labor practices by their employers. In

his private capacity, he is employed as a Lieutenant With the Providence Fire Department and is the Vice

President and Legislative Agent for the Providence Fire Fighters Local 799 (“Local 799”) of the International

Association of Fire Fighters (“IAFF”). The Petitioner states that all Providence firefighters, With the exception

of the administrative officers, are members of Local 799. He further explains that When the Board reviews

matters involving Local 799 firefighters, such firefighters are always represented by a Local 799 agent or its

legal counsel.

Under the Code of Ethics, a public official must recuse himself from participation When his business associate or

employer, or a person authorized by his business associate or employer, appears or presents evidence or

arguments before his state or municipal agency. Commission Regulation 36-14-5002 (“Regulation 5002”);

section 36-14-5(f). The Code of Ethics also prohibits a public official from using his public office or

confidential information received through his public office to obtain financial gain for himself, his family, his

business associate, or any person by Which he is employed or Whom he represents. Section 36-14-5(d). A
public official may not participate in any matter in Which he has an interest, financial or otherwise, that is in

substantial conflict With the proper discharge of his duties or employment in the public interest. Section 36-14-

5(a). A substantial conflict of interest exists if an official has reason to believe or expect that he, any person

Within his family, a business associate or an employer Will derive a direct monetary gain or suffer a direct

monetary loss by reason of his official activity. Section 36-14-7(a).
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